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STATE OF M1 CHIGARNR

I THE CIRCUIT COURT FOR THE COUNTY OF LIVINGSTOR

s Gt o

IAXELAND PROPERTY OWNERS ASSOCIATION,
2 Michigan unincorporated voluniary
sesocistion, and TOWNSHIP OF HAMBLRG,
a Michigan body corporate, jointly
and severally,

Plaiantiffs,

Civil Action
AND No. 1433

PORTAGE AND BASE LAKE ASSOCIATION, INC.,
a Michigan non«profit corporation,

Intervening Plaintiifs,

| F 1'53!“1] .

TOUNSHIP OF NORTHFIZLID, x Michigan
body eurwﬂﬂ,

i

Intawf’onmg Defendant,

“x
ARD f
TOWSSBIP OF GBREN OAK, a #icl izan
body—corporats,
" Delandant,
— 7

OPINION OF THE COURT

This cause of action waa fonitially lastituted &Mn Lake~
land Property Ovners Asscciation, & Michigan uit’uemnu‘
voluntary associstion, and Towaship of lh-bufg. I Michigan body
corporate, jointly and severally as plaintiffs against the
Township of mrth_field by the filing of the Complaint with this
Congt on Avgust 27, 1870, 1In ssid Complaiat phli;itto cq:qhn
of activitieas of defendant, Townahip of Northfieid, in th‘ok e

operation of a certain waste water treatment plant located in

Green Oak Township, HNorthiteld Townsbip i3 locsted i:i Washtenay

&

County, Hasburg and Greeu Ork Townships sre both located io

: Livingston County.

The allegations, in short, in plaintiffs Complaint are to
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the effect that they are suffering damages both directly and
by way of pollution of the water course that they are located on
due to the operations of defendants waste water treatment plant,
And further, platatiffs complain of and seek a Restraining Order
agsinst the expansion ef such operations,

Interinm Relief was sought by plalntiffs horein in the form
of & Praeliminary Injunction to restraio defendant, Northfield
Township, from begimning construction on a physical expansion
of such plant snd from restraining defendant from increasing its
daily discharge over and ahcvg the lsvel for which this plant

was constrictad, Such Restratining Order was altimately issuvd

s o

by this Court.

T o e O L e e S

Pafendant Northfield Townstip Ziled lts Answer to pluintifrsi
Couplinin in ti1is matter snd metout therein certain aiftvmative

defengen, Defe: dant Northiisld Township also filed a Motion for

Change of Yenue sllsging that Vsaue ws@ improperly laid. Aftsr
aArgunents on such %otion said Xotion was denied,

The above referred to Interis Preliminary Injusction was

issued by this Court on (Gotobher 7, i870.
Aftor lakeland Property Owners Association and Hamburg

Township filed their reply to the &et&pﬁtatx Answer thti Court

received sn spplication of Portage and Base Lake Association,

both being Nichigap son-profit enrparqiion:.‘tcr interventios

i S TR s b

a5 party plaintiffs and such sppiication was filed on Novewber

' 25, 1870. On November 30, 1970 this Court received a Motion to

Intervene, as a party defesndsnt, from the Township of Green Ok, |/

On December 4, 1970 this Court sigoed ep order slloeing the

M

intervention, as parties plaintiff, of Portsge and Base Lake
Associstion incorporated, On Decembar 9, 1970 this Court antaered
itw order grasting intervention, as 2 party dsfesdsnt, of the

Township of Groeen Oak based upon & stipulation of the psrties:

| dated December 1, 1970 snd filad with this Court on Decesmber 10,

1870,
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Defendant Green Oak Township, on December 28, 1570, filed
its Answer to the original Complaint and the Complaint of the
Intervening Piaintifis.

Green Oak Township filed a Motion for Beference to the
Hichigan Water Resources Commission (herein after referred to as
WEC) and for Modification of thke Preliminary Injunction on
December 28, 1870 together with a Brief in Support of eaid
sotion for Reference, Such Motion was ultimately denied by this
Court.

This matter was vltimately tried by the Court after first ’
having filed =ith it Northfield Townmship's Answer to the €on91a1a§
of the intervening plaintifis, a Supplcn»ntal,an;w&r of aﬁtanéanﬁ
Rorthiteld Township, Reply to AfZirmative Defenaen of defendant
Townsbip of Borthiield, Interrogatories to plaintiffz by
defendants, & Protrial Confersnce, Plaintiffs chjections to
Interragatories ¢f the third-paxty sefemdant, Answars to certain d‘
Intarrogatories by plaintifis, & Second Pretrisl Conferencs, ’
Bupplemenial Answsrs (o0 Interrogatories of intervening éctﬂﬁﬁtﬁﬁﬁ%'
plaintiffs Zeguest for Aduissions from Defendants and Objections
to Request for Admismious Irom Defendant. Aod fisally, this
Court zoceived for f£iling, dealsadant Tosnmbip's Second supplt-ont%
to Amawer, followed by Answar to Amendment to Complaing.

Plaintiffs allege, in thoir Complaint, that dafendsat
Townships herein collect sewage Irom around their own Isks and
township and duap the efflusnt irom such collactions meversi
miles awny into the heart of Hamburg Township, where it poliutes %
the lakes and water courses upom which plaintiffs herein reside.
Plaintiifs seek & mamdatory injunction closing down OF rerouting
defondants out fxll, or, in the alternative, Injunctive Relief
against defendants expanding asid ogeration together with an
Ordexr compelling defendants to batter treat the effliuent ditchar‘é

from their plant. It sbould be poted that defendant uorthisald'
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Toenahip owns and operates the said Sewage Bisposal Plant which
{3 located in defendant Groen Oak Township and such plant ssrves
homes and business operations lecated around ¥hitmore Leke.
Whitmore Lake isphysically situnted in both Livingston and
¥ashtenaw County. The out fall from the sewage disposal plant
tn question is located in Hamburg Township and is reached by s

pipe from sald plant which is approximately 7,200 fest in lengsh,

The out fall pipe discharges into a8 samgll water course which
fipwa into the Huron River juat up stream from Strawberry lake
ami other lakes located in Plaintiff Hamburg Township upon which
other plaintiffe reside.

Defandants current discharge per day is approxiaately one
quarter sillion galleons, Plaintiifs allege that the contants of
moch discharge are polluting the iskes and other water courses
upon which they reside., It im furtber alleged, without dispute
fyom defendants herein, that plsintiffa are located tnproxiiztnly %
four miles digiant from ¥hitwore lake which i3 serviced by 1
defondants plant,

»as

The saste water disposal plaast ooy in digpeteoriginally
consiructied by the Statas of Nichigan in 1943 and 1384 10 serve
and service the W,J. ¥axey Boys Trsining School, located in

Green Osk Township,

In 1966 tha State sold the above sentioned sowage plaat to
Korthtield Townahip, for cossideratios, together with all of its

vight, title and intersst in the above wentioned piant und pipe~

line, It is further slleged, without disputs, that Norithfield

Tewuabip intads to expand the operations of such plant and ip~
croass the discharge of said plant's erffiuent to ¢JU,0UU galious
per day and further intends on using the oxisting lform of disposxl

of the product of said plant,
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Plajatiffs have raised the following legal issues during
the litigmtion of this matter;

&. Northfield Township is constitutionally prohibited in
the operating or maintaining of said plant and {ts outfall oute
side of its corporate limita;

B. Rorthfield Towaship {ailed to obtain the consent of
Hamburg Township to the location of such ocutfall and I8 required f
to do so; ‘

C. ®Plaintiffs have g constitutional right 10 clean watar;

D. The presence of said sower pipsline and outizll ia &

tragpass upen Hamburg Tovnshi};

E. Defendants digcharges of effluent {nato the waters
located in Hamburg Township corstitute am pudlie and private en«

Joinable nulssnce;

¥, The discharges of defondants affluenta into plaintilfs
waters sre discharges by a8 non-rigariss and non-littorsl psriy
and iz an unressonsble uze of those wateors which is viclative of

plaiatiffs riparian rights;
G. Worthfield Township is bound by all the obligations of

the State of Xichigan via promises sade hy the state to Haasburg i

Tounship;

H. Plaintiffa propsrty is being taken without compensation '

and without due process of law under both the United Statas and
Michigan Cormtitutions;

1. Plaintizfs ars entitled to declaratory and equitabls
relisf under the Envircmmantal Protectica Act of 18706, PA 127,

J. Defendants have no meritorious affirmative detenmes to
plaintiffs compiaints.

To the sbove defendantm herein respond s follows:

1. ¥Yhat the defendant townahips have atatutory authority

for ownership and opsration outmide of township limits;

;
N
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2. Hamburg's consent to the operation of the said pipeline
i3 not reguired:
3. That the wording of Hamburg Township Nuisance Ordinance

No. 10 does not setforth provisions that prescribe a nuisance;

4, That n certain Water Resourcea Commission Order authorizes

dofendants activities, In addition to the above defeundsnts xllege
that there is no fessible xnd prudent slternative to defoendants
continuing to maintain and operate their treatment facility or

the expaosion of same, and further, that plaintifis are estopped
from making soms or all of its cemplaints st thia time.

Defondants further &llege that plaintifis herein are not entitled
to squitable relief inasmuch ss they come to Court with unclean
hapds in that defondants allege much of the pollution plaintiffs
complain of 18 caused by activitiss of plaintiffs themeslves or

the citizenry living within the confines of plaiatif? Township of

| Hamburg ., _
i

Teatimony uu@ tadken in this matter (n open Court on July 20, |
21, 22, and 23, 1971 and thim Court w»as siforcded the bLanefit of
the testiwony of several witiesses and the offering and receiving
0f mamerous exhibits both ia support of plafintiilfs cwse gnd
. defemisnts ckse snd rebuttxl thereto, This Court Xcoia it
necewsary at this time to review, hersin, usteris} pori;ana of
such testimony,

A pxat and present Hamburg Township officer testified that
muny complaints were recetved by thom frow Hamburg residants row |
garding the condition of the water in the various lakes, odors

emitting from such waters, fish kills and other complaints and
such cosplaints resched thelr peak soee {Gur lu five yoass ago sod
have continued up to the present at that levsl,

Prancis Shehan, & Hamburg Townalip Official, testifiad that

during his tenure

be, sfficially, resisted defandants out fall pipe being located

R e AR AP PN e o o
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in affice, which covers tha psst twelve yearg,




in Hamburg Township but further testified that his resistance
came soWewhat late ipasmuch a8 the State of Michigan had already
made that decision., During meetings with officials from the Eoys
Tratning School and the State of Michigan this witness learned

of the intended oxpansion of defcndants waste water treatwment
facility but had not been contacted in his official capacity re~ .
garding such proposed expansion until & Zew months prior to trial,

Mr., Francls B. Mcleughlin, Wirector of Laborstorizss, Apalytic

and Bislogical Laborstories, Inc., testified as to his professional
porsonal contact with the areas in questian. Mr. ¥claughlin holds
a Pachslor of 8cie§ce flegrea in Microbiplogy from the Detreit
Inestitute of Technology and has twanty years of experience in

such work in addition to baving run the above mentioned laboratory
a;n¢a11956. §n>xcliughlinfs cradentials include sxtonsive blo-
chemical work for private and public concerns mostly in the aroa
ot evaluation of tant results 1o the probles st hand. Nr.
Helaughliin was gquite familiiar w»ith the defendants plant, its
outfall, and the total srea downmtroam therefrom. Mr, Mclaugblin
wag the anthor of = certain stuwdy of the Morthfield Township
sftlvent, Huron Hiver and Ftrawberry lake phosphate lsvels made
in 1870, #r. Nclaughlio was slso the sutbor of & study ni the
sffivents from the Porihfisld Township ¥aste ¥ster Treatment

¥iant and their offect on the Hurop Rivar Ecology made in 1970.
The above two mentioned studies ware received as exhibita Ko, 4

and %o, 12 respesctively.

It was the testisony of Nr. dclaughlin, via the witzneas
‘stand and the above mentioned atudies, that defendanta discharge }
onto and into the roceiving warers coniains BN GXCUNs biochs&ical;
oxygen demsnd (hercinafter referred to BOD). Such excess BOD load
was determinsd to be, in the opinion of Mr. Mclaughlin, 40 parts

par million, PFurther testimony from said witness indicated that i
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the BOD load on the Huron River Chain at Kensinglon Lake and Park
in 2 to 4 parts per million. Exhibit No. 14 above reflects that
the BOD load at the time such report and study was made were at 24
parts per nmillion with high concentrations of phesphates. In the
opinion of s1id expert witness 3 ¢lean lrke, or weter coursce, is
defined as oneg with a BOD load below & parts per millien, In
addition to the above said expert testified that the discharge
from defendants putfall pipe had a lower lsvel of disBolved ozygen
(harasinafter raferred to as DO) than the receiving ;stera.\ Nitrate
loads were determined to be, by said witness's studiss and testi-
mony, to be 31 parts per million at the outfsll and .8 paris pery
uillion upstream of said sutfsll, PFeriher testinony f{rom said
witrmus indicated thaet soything over .1 perts por militon nitrate

cannot be tolerated for aany atyrezs or river in the state,

12 was the expert cpinion of spid witpess 1hmt Jefendants
barein contvibule commiderable pollution to the water chain under
cons tdoration. And further, that Strasberry Lake ceanot atand V
today’'s imput by defondants izt alone the possidility of tripling
siid ioput,

My, Melasghlis iestified in dedail regardieg his objeciions
ts the Departasant of Potwrsl Zescurces samendud final order nf
detormination reccesendations «ith regard 1o delendants ssate

water plant opsration, Xr. Nclaughlin asgreed with only one

L b g,

provision of said technical yecommendations theo =kse beiog i.e. 3

Said DNR vecommendaticns wsy bo found in detail st defondants

S

exhibit No.J, Two stranuous objsctions were made by ¥r. Wclaughlin
to reconmendations conta‘ned in the YRC Order of Determination.

The recommendations heretafore referred 1o strongly objected to

by Nr. Nclsughlin are found st 1.4 and 1,0, 1.4 reads as Tollows:

"Contain not more than One Thousand (1,000) total
coliform per One Hundred (100) milliliters.”

The witness tostifiled that this ttem should be a recommenda-

tion of no active coliforms. His atrenuous oblections in his
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opinion and testimony was to the effect that the recommemnicd leveal
is not adequatie to protect the¢ environment iu that the roceiving
wpters have a count upstream from the outfall pipe unknown but
opines it 18 far below One Thousand (1,000) coliforwm per Hundred
(100) mi1lliliters.
¥ith regard to ftes l.a, which reads zs follews:
"Contain not more than Teenty percent (28%) of
; the phosphoruas contained in the influent to the
g wr8t2 wator trostment fmcility.”
Said witneas tasastified that this mosns 80% removal of phom-
éf phate but all other factors are unknown, The witness did concede
that 80% removal i% about ss good as present technology glléﬁ;, ,
It was the further testimony of ¥r, ¥claughlin that the éctan&ant
is currently ot removing phosphates, and last ysar,; as per the
witoess’s calculations, defendants dischargsd 14,800 poutds of
' pbomphates into the water course in question. It was the conclude
ing expert tsstimony of Mr. Molaugblis that i7 the WRC detersisa-
tionm we¢re complied with autriente would be incressed s an
unknown degree primarily because of the lovels st in 1.4 therein,
At this point plalatiffs rested their case snd relied on
thelir Brisfa and other legal argusents contaized therein, Theraw
upon defeodents soved to dismiss Bsasd op (he argument that the
WHC Order sxs conciusive and ot appesied from, Such Motion was
dentod by this Court on the basis that plaintiffs h&w&xn nad xaﬁn
a Prima ¥Yacie case and that the burden of over coming such Prima
Facie case had shifted to defeodants.

Hr. John Beebe, Superintendant of deferdantms plant, testified
that he im & licensed plant operator by the Department of Health,
State of Michigeu and that smuch plant is 8 secondary treatwent
plaunt of the trickling filter type, Honithly reports are wmade an
all extractions and perforeances of the nlant and such rep ris
are tiled with the State Department of Health which supervises

the operations, rveviewa such reports and makes recommendations.
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ftwmsg the further testimeny of Mr, Beebe that the plant in
question operates within the efpectations of the Departzent of
Health at » present volume of Two Hundred Twenty Thousand (220,000)
gallond per day which has lncressed steadily since 1964. The
current treatment efficiency of the plant in question has remained
constant since its inception., Said plant services 1,400 (units)
ugers., It was the further testimony of said witness that at
present afficiency levels this plant could handle 24% additional
units or ussers and still be within its planned cgpacity of Two
Hundred Pifty Thousand (250,000} gallons per day.

It was the conciluding testimony of this witnesa that there
have been normal mechanical problema, within levels of expectation,
and that said plant eaploys daily membrane filtering for coliform
counts and in addition chlorination is used,

Mr. Johs Rolland, the bolder of & Univermity of Michigsn
degres in enginssring tostifiad that he Las wmuch expariesnce in
wasts eatar treatsent plants in both thelir construction and

;ovtlnttiou of cperations,. This witness's company designed

| defandants plant and recommended the location of said plant at
Hanburg Township =s 2 roglonsl fscilify. It vas this witness's
further testizony that & plant, such sa defendunts, is énim
to 4o s raasonable job based vn the financial ability of the
comaunity, ant further, thet this planmt does net rewovs phosphates
and wAS not originally designed to rewmove phosphates as the ¥C
did not require such removal at the time of the conmtruction of
this plant, It wae the further opinion xnd tostimoany of this
witneas that compliance with the amended final order of deltermina-
tion {defendants exhibit Mo, 3} would cost approximately One
Hillton Five-Hupdred Thousand Dollars {$1,500,000.00) and that
the same is & strong otder to the extent that compliaance =ould f
require stato snd f{ederal aid which defondants herein have ;ppliaé

for but such a&id has been withdrawn by the ¥ater Resources

Sty
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Commisnion (WREL) v»ho administer such funds,

¥r. Holland further testified that all users of defendanis
wahte water treatment plaat are located in the horseshoe drainage
area and that such users are almost completely domemstic. Such
witnesy further testified that if the size of thig plant is
increased that defendants would continue to discharge into Horse-
shioe Creek. Alternatives to such discharging were studied and &
doterminatien was made that the present wethod iz the most
reasenable and feasible, in hia opinion. It was such witnoss's
further teatimony that the above smentioned 7,000 foot outfall
pipe originally cost approximatsly One~hundred Thousand Dollars
{3100,000,.00).

On cross oxnmination Hr, Holland 4id admit that phosphates
do pollute but did not admit that defendants plant herein does
in fact polluta the waters in quastion with t(he further statsment
that in his opision local units and population are doing the
polluting., fis furithor tuatimony was that while buildiag this

plant his enginsering firm did not taks inuto commiderstion (he

et

f
Isvel of puopulation aloag the watey courss 1o be usad as » dip-
o8

o

poBal nor were waisr ssaples taken from any of thema lgkes or

ST
o

whter courses hefore the pisnt was buill. Said witnoas did “.Pr
!

concsde thet this plant aust reuove 50% phospbates even {f not )
sxtonded ax Per the teras of defendanis axhibit No, I set out
sbove,

Nr, Psu) Blakemlee, a Regional Professiconal] Engineer with a
specialiy in sanitary sogineering and & holder of s B3 and K3
Degroe testified regarding municipal waste water systexs and the
fact that the ¥AC reviess pians and designs with the ¥ichigan
Department of Public Health issuing construction permits. Furthar,
the Michigan Department of Public Health, &8 per i1he testimony of
Mr, Blaksealee,trainslplant operation personnel, receives reports

rogarding operating data such as flow, volume, weather inforasgtien,

influent acd effluent qualities, and attempts to control facility
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pperations at the highest degree such frclility is capable of
operating at overall. It wasg further testified to that the
Hichigen Department of Public Health inspects such plants every
s8ix monthe and scans their reports. Hr. Blakeslee testified
that defendants plant is operated extremely good and is at an
officiency level in the £5% range and iy operating within its
destigned limits and further that such plant was not desigoned to
consider phoaphatos but more isportantly that defemdants plant
is not capable of meeting the standards set out in the {final
amended order of the Wetor Resources Commission und further that
in order to comply with such {inal order the plant in question
would pecessitate the addition of sn additionsl troatment atage.

Further teatiumony was to the affect that the load of the
defendanta plant bhas incressed since ita construction and that
such plant im still within the sxpectatious of perforaance when
constrocted.,

Parsgraph (%0 of pisintiits exhibit No., 3, th¢ sane being &
letter from DoRald M. Pisrce, Chief ¥aste ¥ater Section Division
of Engicseering, Michigean Deparisect of Health, dated Janumry 9,
1964 to Wr. ¥.J, ¥axey, Jr., Assistant Superintendant, Zoys :
Trasning Schoo), ¥Yhitmore lake, Michigan resds ans followe: §

“It is ixpairative that you asd others to whom Copies :

of thim latter are dirscisd recognize that tbhe DOIRt
of discbarge of the treated eiflusnt would Lave to de
altered if nuisance conditions, public benlth hassrds,
damage to fish iife or otber sunlawfull comditions
should be crested. Zurveillance will ¢ asintsined
of the utream helow the point of effiuvent discharge
aod we will sdvise you and others if coaditions exiat
or land uses change requiriag an alteration in the
point of discharge.”

Paragrsph three of plsintiffs exhibit No, 8, the sase being

& letter dated Februsry 37, 1964 Irom the above referxed to ’
Donald X. Plercs to WNr. Francis Shehan, 7209 Stone Strset, mburg
Michigan reads as follows: |

“W¢ wish to apsure you and tha others o whom copiles
of this letter are being sent that irrespective of
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who owns or operates the present treatmant plant
fta sxpansion will not be paraitted until a
thorough and compiete evaluation and study is
made and the matter (s discussad with your Tswn-
ship Board and the County of Livingaton wiih
specific consideration being given to the point
of discharge of the treated offluant from the
expanded plagt."

Paragraph 2.c of plaintiffs exhibit No. 18, the same being
& letter from Mr, Donald M. Plerce dated April 6, 1564 to Nr.
Ponsld A. doon, 326 W. Main, Brighton, Michigan reads as follows:

“Ne will requirs that the point of diacharge be
relocrtad 1f it creates a nuisance, bocomes & nealth
haxard or danages fish life in Hamburg Creek, Huron
River or any of the chain of lakes located in Hamburg
Towaship.®

It was the testimony of Nr. Blakesleo, & Rsglional Project
Bngineer of the Michigan Department of Public Health, safter
reviewing the above pasaages cited herein from plaintiifs exhibits
that plant sxpsssion of dofendants plaatl was nover discussed with
fismburg Yownmhip.

Mr. Jobhn M. Bohunaky, & ¥ater Resocurcas Copaission Regional
Eogineer and holder of a BS and KS Begree with 11 years experisnce
with said commission teatified that iz 1988 the WHC moved agsinst
11 cosmunitias to remove phosphates and that two asuch communitios
did not coaply, defendant Forthfield Towynship herein being one of
those twe communitiea, Mr. Dohunsky tesiified that the water
courss in questtion is highly polluted, with gutrients, both abovs
and below the outfall pipe and testified fuvther that ha judged
the quality of the receiving waters by a visual nhanrvai:on made
aome wonths prior to his tsmtimony. 7This witneasa's testimony
was further that he did not know 1f stopping all phoaphstes from
defandants plant would make xny apprecinble difference with
regard to Strawberry lake. Such siinoss furthsr testified that
te ia in toial sgreement with all the siandards zsat out in
defendants exhibit No, 3 above and further opines that the re-

ceiving watera would bhe cnhanced if the final order i3 complied
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with. Mr. Bohunsky further testified that defendants herein
have two goptions, 1, Remove nhosphates, 2. expand plant and
remove phosphaites., To thig witness defendant has, apparently,
glocted to follow No. 2 and ibis witness does not know whether
or not Hamburg Township was over consulted with regard to these

two options keiny offercd defendant (see oxcerpts from plaintiffs

exhid¥ita 2,9 and 10 set out above),

1t was the furtiw:r testimony of thig witness that if the
defendants herein comply with the amended final order of determi=
nation and damage is atill being done to the receiving waters
because of nutrients the levels ia the order could bs ordered
"adjuBted” or the complaint ignored sven though the “stendards®
ar® being abused. Seo sxhibit Ro. 15 “Water Quality Standards
For Michigan Wators',

Ffrancis B. Froat, holder of a A8 in Civil Engineering,
Sanitary Engineer with the ¥ater Resourcos Commimsion for 38
years, Chiaf Kngioeor and Chief of Yater Resaarch Division mnd
Enforcement of ¥ater Rescurcosn laws was the next witness ef
defendants herain who testified that the latest ¥RC order askes
the #ifluont sslf avstaining i such order is cowplied with and
further that fish could exist in such afiluest and further
testified that srid order is oxtremely restrictive amd hxs Some
itoms, such aa ).¢, thut he foals engipeers might well not be
able to consistently comply with., It was the further testimony
of this witness that the water course in question {8 SO over

loaded with nutrients now that the complete removal of defendants

plant or the increase of its output ta 750,000 grllons per day

wottld make no difforence,

It was the further testimony of thia witnezs taat there was

Mr. Frowt fuxther testifi d

no feasible alternate cutfzll site,

that the current order of the WRC calls for a stable efflusnt

which means that the influcni does not docompose after leaving

et
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the outfall and further that an increase to 250,000 gallons per
day from 225,000 gallons per day of such stable effluent would
be a non measuraklo impact en the receiving waters, t was Mr,
Frost's further testimony that he does not recommemnd astable
effluents being discharged into any empounded lake.

Joseph W, Price, Sanitary Public Hoalth Enginser, ¥Washtenaw
County, B8, M3, 20 years experience, tcestified that there atre
about 2,000 dwellings in the area in question employing the use
of spetic tanks and that such septic tank purpogse i a scettliement
process and not a treatment proccess with the idsa that such waste
is to be absorbed in a tile field. ¥r. Price further festified
that many of the cottages in the arsm in queation are from one
to three feet adove ground ewater and that many are semxsonably
within the ground water.

Mr, Price accepts the Iatost WRC standards as proper for
expansion of dofondauts plaat ¢o seet population growth,

Dr. Jack &, Borchardt, Profeszor of Sanitary and ¥Water
Resources Engineering Unisersity of Nichigsn testified that in
1958 be studied the Huron River for tow City of Yosilanti by the
taking ot 30,600 samples at 18 points over 30 wmiles of the river
to atudy algawe, Such atudiss were not compared to, in the
tentinony of Mr, Sorchardt, grecvent levels in the watars in
question, Later grabd mssapling to shos nutrients above and below
defendants plaot on the Huron River were dope within the last
yertT a3t Horseshoe Creek and up to Ore Lake through Strawsberrsy
take, High concentrations w»ere detected st Ore lake snd such
copcontrations roso and fell to Horseshoe Creek, This sitnesa
further testified that the antire waterahed in guestion has «
super fbundance of phosphates and that there 18 no resson to

defendants
believs nor ivels/coniribution of phospbatus hes a warked offect

on the algae already present with the recommandation that these

lakes nust be sewsred inasmuch as sepltc tank use is a seriocua
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source of contasination in the arezx in question,

Professor Roychardt was of the opinion that the latest
¥ster Resource Commission recommendations were the most strict
of any one would find in the country and would be preductive of
a high quality discharge and that such discharge would support
fiteh. Professor Borehardt further tustified that the expansion
of defendants plant a¢ plannad would have little {f any impact
with regard to flow alone and that the important consideration.
is the poundage of nutrients and further that the quality of the
recompménded effluent is far superior 1o the present effluent
Irom such plant and finally that {f such plant were closed down
completely it would make no difference in nutrients already in
sxistance in the area,

In support of defendants above referred to teatimony ro-
garding the extepsive use of ssptic tanks in the aren in guestion
and their contribution to the contamination complained of,
dafendants introduced into avidence exhibits Mo. 18 through and
incimding Mo, 27 which sere photogranbic slides of the area i
question. Slide No. 22 pwports 1o be & picture of a cottage at
Ore laxe pumping aater directly oato the aurfasce of the grousd.
Biide J¥o, 23 purporta to be a picture of another cotimge with &
drainfield under construction at ground water level. 3lide ¥o,
28 depicts the Eawt shore of Strasherry lake sbowing & high
concentiation of cotisges, the lake lovel lioe, and a vetsining
wall through vhich there appeara to De 3 drain pipe running
dirsctly into the lake. 31lides No. 26 and 27 appear 1o be
cuny lative of the cortent of No, 38,

Eebuttal testimony indicated that dye tests have boen made .
at Strawberry Laka resulting in only iwo tracuas being apparent,
one itmmediatsly snd the aother within a 24 hocur survelllsnce. A

47 ycar resident on Dob White Bosch testified, in rebuttal, that
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in his opinion, based en hig owservationg, the wate:r course in
quextion hag never been as bad 1n the past as defegd;nta would
indicate butl that such waler csurse 1S currently in poor physical
shape and has kecome sn over the pgét seversl years. Further
rebuttal tesfimony wasg received from a party who has lived for
the past 27 years on Mill Creek which runs through her property.
Such testimony indicated that before 1963 Mill Creek was used
for general recreational purposes which included fishing and
awinming approximately X000 {eet from the outfall pipe, Said
witnesa further temtifiad that satd creek i5 now useless for
swimming and fishing purposes and that she receives & highly
offensive odsr {rom smid waters,

This Court finds, as 3 sstter of law, that the State of
Hichigan via its paramount powers, had a2 right to establish the
waste water digposal plant hersia in gquestion in Green Gak Town-
snip «ith tho discharge pipe locsted in Hamdburg Township and
also had the right to, sx it dig, dispose of such pliant as a
State facility and sell the same 10 a losser sunmicipality but
subjecl 0 promises and conpditione made to o7 held sut 2o other
partise or sunicipilities affected by the oporation of said
wabin wateyr trestment plant or the lscation of said plant’s
discharge pipe,

This Court of equity holds that a8 8 natter of Iaw
plaintiffs herein are entitled to rely on those portiovs of
theit exhibits No. 2, ¥ and 10 herein sel cut at pages 12 and 13,
Such promises, to ke enforced, are bereby held to be subjewct 1o
a showing that the determental conditions set out therein do in
tact extut, shich this Cousrt mu [liiktie as a laci,

This Court finds, as » mattler of fact, based on ths testi-
mony raceived from both plaintiff{ snd defense wilnesses unger
oath in open Court that the State of Michigan has not lived up
1o the promiscs contatnod in the exhibiisw above referrved to,

This Court further finda, as s matter of fact, bassd on

A RN
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the evidence snd exhibits presented (o it, tgai detfendants
herein have in the past and arz currently discharging an eff{lu~-
ent that pollutes the recelvinpg waters,

This Court further finds that the quality and quantity of
dcfendants effluent can be and will be ordered adjusted, And
further, this Court finds, as a matter of fact, based upon the
evidence gnd testimony presented to it, that not only is the
existing quality of defendants offluent okjectionable but that
the proposed standards of guality and quantity set out in

fl defendants exhibit No. 3 above are unressonsble and deficient

when teking into account the designated use of the receiving

wRiors.

Before adepting snd specifying any particular standarda in

this cames the Court will now address itself te the guegtion of

Jurisdictien in thia case of lakeland, #t al v, Tounship of

Northiteld, ot al,

S$efendants herein seriousiy contest the furimdiction not

only of this Court in this case but of the Circuit Court in

general in any particular litigation ehereis theare has been

3
{
;
:
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attivity of the mepartaent of Nstural Remources and/or the Water

Rescurces Cosmission and such activity of such agency has been

productive of an order shevein a standard has besn Tixed.

Public Act 137, 1970, slao known as the Thomas J. Aundsrson,.

Gordon Rockwell Environssntal Protection Act of 1870™, provides

in section 2 thereof that any parson, natural or cthersise,

“may maintain an Rction ia the Circuit Court having jurisdiction

wheérs the alleged violstion occurred or ia likely to occur for

declaratory and aguitable reltef...for the protection of the

sir, water and other naturkl resources and the public trust

thersin from pollution, impairment or destruction.”

H3A 14.328 (202} suc., 2.(2) reads as folloss:

{2) In granting reliaf provided by subsection
(1)where there i¥ involved s standard for pol-
lution or for an anti-poliution device or pro-
cedures, fixed by rule or otherwime, by an
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instrumontality or agency of the state or a
political subdivision theyeof, the Court may:
(a) determine the validity, applicability and
reasonableness of the standard, (b)) when a
Court finds the standard to be deficient,
direct the adoption of a standard approved
and specified by the Court.”

This Court finds that the above Innguage 18 not mandatory.
Also in this regard see section 4(2) of the Act which reads as
follows:

"If administrative, licensing or other pro-
ceedings are required or avalliable to determine

the legality of the defendants conduct, the

Court may remit the parties to such proceedings...”

Section & of the Act rocites:

"This Act shall be supplemeniary to existing
sdministrattve and rogulatory procsdures
provided by Jaw."

This Court finds, as & matter of Isw, that it does have
originsl jurisdicrion in litigetion such s3 iz presently befors
tha Court. This Court further finds, as a mattey of Ilaw, that
the litigation pow bafore this Court is original Iifigation
asuthorized bLy Public Act 127, 1970 and not judicinl review of
adsinigtrative procesdings or ordsrs as set out in asction 4
of sxid Act. One could legrtimately confuss litigation aow Dew
fore thim Cour? s wne being in the nature of jwdtuial revies
of an ordar of an adminjatrstive body in that defendants hersin
attenapt to justify their present and future activitiesm vm &
heretofore entered asanded final order of determinatios from the
¥ster Resources Commixsion, Plaintiffs hervin are not sppesling
trom such order but are merely, in the proceas of their original.
Titigation, stiscking the proposed future conduct of defendants
herein based on such ¥WRC Order of Datermination,

Defendant, in its Arief, relies heavily on the opinion of
Judge Warren, Inghsa County Circuit Judge, in the matter of

Roberts v. 3tate of Michigan, et al, Ingham County Circuit Court,

File Mo. 12428-C, This Court 18 of the opinion that it is not

controlled by the opinion set out in Rchberts by the laarned

Ingham County Circult Court Judge and further finds that aoy

|
|
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digpute between circuits must be resolved by & higher trihunal.

This Court doe¢s natl believe Act 127, 1870, is unconstitu-
tional by virtue of it baving contained therein a prohiinted
delegation of powers. said Act simply states that when a Court
findg a srandard to be unreassnable or deficient the Court may
sct apn acceptakle gstandard which the Court may onforce directly
or order the agoency involved (o enforce such standard,

This Court is further of the opinion that it can divect the
¥ater Resowces Commission to adopt a different pollution standard
withoot a Judicigl review of Commission procoeedings sligrein
standards were sdopted &nd by virtus of said Act 137 can dirvect
the Comsiasion to xdopt different standarda »is fudicial review
0f the Commission’s procsedinga., Such power of i1his Caur? s
not inconsimtent with the authority set out in sxid Aet 137 2n
this regard see Also Act 345, 1929 as sosdntes by Fublic Acts
1970, Ro, %006, snd Public Acts of 136%, %o, 306,

fn addition 10 the above, this Court 1% not umeindful of

the law smet oul in White lake Associntios v. ¥hirlonall, 22 xich

App 263, This Court ta of the opinton 1hat ¥hite lake, and

the ryles set out thersia, i1 oo longer sontvolling in that

Act 127 of 31870, specitically anectson 2 thereof, donmies the
Yator HBesoutCen Comsizslion priwary juriadiction inm mmiteras Such
a8 age no® before ihe Court. The Prisary Jurimdidtion docirine
wis the controlling facior eMpivyesw ~p (Be Cuurt of Appeals in
its diaposition of Whity lake but such decirine »es coupled
with cenuiderations of he lack of advaare judicis] proceedingw
when such docirine was szserted and ihe fairsess or unfairovss
of romitting plaintiff therein 0 anothesr proceeding, and further,
such doctrine was esployec ia the shuence of the Ianposse now

found ia Act 127 of 1970. It should be understand harein that

this Couvrt doow not disagree with the rational for nor the

necessity of the primary jurisdiction doctrin® but merely points

out that the same la net abmolutely controlling herein,
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This Court furtber {inds, bhased on the eoviden..: gnd tegti-
mony presented to §it, that defendants present ceffluent discharge
ag a malter of fact and Iaw is a rollutant and that the same
dues consiitute a nuisance which 13 abatable via equitable and
or decliaratery relief. And further, this (ourt [inds as a
matter of fact and as a matler of law that such discharge Ly
defendants of a polluted effluent ig an unreasonable use of
these waters and is Violative of plaiuntiffs riparign rights.
This Court further finds that the offcnsive gquality of delend=-
antfs effluent can be corrected by the rdjustment of stansdards,
heretofore set out, to improve the gquality of such effluent to
® gtate acceptable by this Court,

Section 3(1) of the Act setsforth the standards sf evide
entiary showings in auch matiers now mefore the Court, ¥ithout
taking issue as to the legislature’s power 20 8ot rules of evide
ence in court this court will sccept, argusnds, (he standards
set out in xaid seciion 31} shich reads as follows:

“¥hen the plaintiff in the saction has arde

2 prima facie shewing that the cownduct of
the defendant Liaw, or is likely to pollute,
impair or deatroy the air, sater or other
natursl resmources or ithe dublic truat thoro-
in, the dofendant =zky rebut the prima facie
showing by the submission #f gvidence to the
contrary, The defendant nay 21lse zhow, by
way of an affireative defeotize, that there is
no feamible snd prudent alternative to
defendant’s conduct and that auch conduct is
consiatent with the presctfion of the public
health, safety xnd welfare in light ef the
state's paramount concern for the protection
of its natural rascurces Irom pollutien,
impairment or demtruction.”

This Court finds as 2 matter of fact and as a3 matter of
law that the plaintifi herein has established & Prims Frcie
showing that the conduct of the defendants herein has polluted
andd I8 likely to cocatinue (o pollute t(he natursl resources in
question, It i8 the further finding of thia Ceurt as a matter

cf fact and as a matier of Jaw that although the defendant has

gubmittod 1ts case and evidence that such Prima Facie case of
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plaintiffs lerein has not heen avercome. It is the further
finding of tLis Court that the affirmative defense raised by
the defendaunts herein of there being no feasible and prudent
alterpative to their conduct hLas not been borne oul by defende
ants proofs. Defendants merely recited, through thelr witacsses,
that there was no reasonable and feagible altoernatives to thoir
actions and did not support such recitations with facts other
than slluding to economic conzsiderations, Defendants also
admitted, by way of their proofs, that present and future
population below the outfsll pipe hsd not been taken into
copaideration at the original conatruction of their waste watey
treatment plant and apparently is being ignoered currently upon
their reguest to coftinue opervation and oxpand tho volume of
their dischargo.

Plaintiffs herein, Iin thelir Complaint, scek rolief froms
this Court which this Court foels pressatly aay be overly harsh
k io view of the fact that it ls the opinion of this Court that
the polluting sffect of defendants eiffluent into plaintiffs
recalving watere can be negated and that the recsipt of & clean
non polluting effluent into platntifis receiviog wators from
defendants waste waioy treaisent plant will mot injure plainte
i1fs heroin.

1t defondants hersin elect not to sbide by the harsinafter
Judicially redetersined sifluent standards th8? are at complate
liverty to forthwith cesss dimcharging their effluent in sush
a asnier end &t such & place as the sase finds ita way into,
eithor directly or indirectly, the receiving waters of plaintiffs
heroin, This may well be accomplishod by defendants herein
#ither rolocating or consgtruciing anes its ocutfall pipe to s
point of discharge not olfenmive to plainiiffs herein or thsir
receiving waters.

By authority of MSA 14.528 (202) sec. 2 {2) {(a) (b) thés

Court finds the stamiards setforth in paregraph l.a to f of an
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‘nded finkl order of determinatiurﬁiﬁo. 1316, darvu Uctober
15, 1869 of the State of Michigan Watlcr Resources Commisston (o

be deficient and directs gaid Water Reseurces Compnisston 1o

adopt the following standards setforth hereia as substitules
for and in lieu of the standards setforth in ssid Water Hesourced
Commission's amended {inal order of determination Ka. 1316.

Said judicinlly direeoted redetermtned standards, and

additionrl standards, shall read as follows:

1. "Treat or coatrol the sewage and wastes
collected by its system of sewers and drains
to the cxtent that when discharged from its
waste water treatment plant 1o the Horeeshoe
Drain or any other wailer course they shall:

2, Contsin not more than four {(4.0) willigrams
per 1iter of oxygen censusing substances as
ressured by the {ive-day Biochemical oxygen
domand (9OD) tesl,

b, Contain not more than ten (16.0) willigrans
por liter of suspended nmolids.

¢c. Contain not moye than five tonths {0.5)
milligram per litey of amwmonik nitrogesn
E 3 3 m;;-ﬁ.

d., Contain not wore than one thousard {1,000)
total colifors per ome hundred (104)
millilfters and the average of any suries
of ton conmecutive umxzples shall mot exceed
1,000 coliform per one bhundred (1G0)
williliters., The mverage feocal coliforw
donsity for the sz=e ion conpseculive seamplos
ahall oot oxcred 100,

&, Contain not more than fwenty percent {20%)
of the phosphorus contatned in the infiuent
{0 the wamte water treatment facility.
Townsbip of Northiield, ¥Waahtonaws Csunty is
ordered to begin complying with tnis standard
forthwith,

f. <ontain not loas than ten {(10.0) =milligrass
per liter of dissolved oxygen (DO},

g%. Concentrations of substances of unnatural
origin shall be luss than those which are
or m&y beceme injurious to the receiving
waters designated use of recreationsl,
total body cnntasct, 8

B. The temperature of such c¢ffluent dischsrge
shrll not exceed ninety degrees fahrenhett,

It is the further erder of this Court that said water

Resources Commiusion shall adjust, where necessary, the time
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schedule setfsrth sa item 2 a through 2 4 of saia seendes order
Ho. 131G, dasted Octaber 15, 12464,

It ia the further ovder of this Court tbat in theo event
that defendanis herein elect net to cease discharging then
effluent into plaintilfs receiving waters that the herein
Judicially redeiersined water coffluent standards shall be put
into esffect under a time table to be set by the Water Resources
Commission with the ecxception of the phosphate removal require-
ment (sce @ above) which shall be complied with fertheith,

It is the further erder of this Court that defendant
Nerythfield Township sha]lﬁforthwith meet with officials of
Hamburg Township and officals of Livingston County, Michigan
for a complete disclosure te said officials of their intentions
which shall $nclude but not be limited to plgnt expansion plans
and a timg tsble of incremssd discharge volume up to kut not te
exceed 750,000 gallons per day of efflvent in confermity with

the herein judiciklly redetersined offluent standards.

it is the further order of this Court that sefendant herein

is no longer restrainesd from physically increasing the size of
{ta wastoe water gisposal plaat but that sald defeodant cannot
amd i3 hereby ordersd not to increase the volume of itg daily
discharges bheyond 250,000 gallons per dry until furtker order
of the Court and the Court being satisficd, at chat time, that = ;
the above judicially set standards have been met and %113 be '
regularily met and will contltnuc to be nmet as the discharge
volume increases and furiber that the Court is satisfied that
plaintiffs recetlving waters will not bhe polluted by such in-
crease in volume of offluent discheryge.

It 1a 1he further ordur of thig Court that this Coprd whail

retgin jurisdict:on of this matter pending completion of the

rodesignated time schedules mentioned nbove by the Water Rew

sources LConmission,

It is the furtuer order of this Court that pending Turther
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pction of the Water Resources Commigsion {cmporary restraining
orders may issus, &8 needed, to maintain lthe present status quo.

it i3 the further ovder of this Court that defendants heyre-
in are restrained from issuing mny new tap-in permits or in-
cyeasing the number &f units or users of their waste water
treatment plant 3f guch increass in units or users will provide
a discharge in excess of 250,800 galions per day, notwithstanding
the language of the perceeding paragraph.

It im the further order of this Court that plasintiffs
herein are directod to prepare an order in conformity with ihis
epinion of the Court, circulate the zame amongst ail parties
hereta for consent as to form snd contont snd present the same
for entry no later than 20 days from the date of recelipt of this
? opinsoen, In the avent that plaintiff cannot mecuxuvaagk'asgnta'
tures or that defendants refuse to affix zﬁair'nignttﬁren‘tha
aane way be brought on for eatry, after potice, on a‘z:&gmur

wotion day.




